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Association Activities 


THE STIMSON BUST 


NoTuinc has been said in THE RECORD of the finest gift which the 
Association has received in many years—the bust of our former 
President, Henry L. Stimson, which he donated. I mention that 
official position of his partly because it was the causa doni and 
partly because the others are too numerous to mention or choose 
between. The bust is the work of Eleanor Platt who did the 
Brandeis head now in our possession and the bust of Learned 
Hand owned by the Harvard Law School. The postponement 
was due to my desire to have the opinion of the most important of 
the critics—Colonel and Mrs. Stimson. They saw the bust for the 
first time a week ago and are happy and enthusiastic about it. It 
is seldom that the sculptor, the sculptee, his wife and the donee 
all unite in acclaim. And let me also include a man of expert, but 
entirely independent, taste, C. C. Burlingham, who was the self- 
appointed promoter of the whole project and the benefactor of 
all concerned. 

I cannot resist the urge to boast on behalf of the Association. 
This is the only sculptured portrait of this great American and 
there is no replica of it. Furthermore, it is that rare combination 
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of a work of art, a striking likeness and a revelation of the inner 
integrity, strength and kindliness of the man. 

I have, of course, thanked Colonel Stimson personally and 
informally. It is proper, however, that there should be this public 
record of the honor done to our Association. 


HARRISON TWEED 
°@o 


On AprIL 5, the Governor of the State of New York gave his ap- 
proval to the bill which creates an additional and unnecessary 
county judgeship for Bronx County. The newspapers had pre- 
viously reported fully on the bipartisan “principle” involved. 
“Coalitions and squeeze plays are common enough in politics,” 
the New York Herald Tribune pointed out, “but in this instance 
we think the public ought to be enlightened on the need for these 
expensive new judgeships. We hardly expect to be informed on 
the precise details of the bargains in the making, for these matters 
thrive best in privacy. But the voter pays for these political 
shenanigans, and he likes to know what goes on.” 

The Association made public the letter of its Special Com- 
mittee, which urged the Governor to veto the bill. The letter is 
reprinted here as a matter of record: 


The Honorable Thomas E. Dewey 
Governor of the State of New York 
Executive Chambers 

Albany, New York 


Dear Governor Dewey: 


Supplementing the telegram of protest sent to you by Mr. Tweed, 
we submit the following additional comment in opposition to Senate 
Int. 2067, Print 2288, Assembly Int. 2420, Print 2610, providing for an 
additional County Judge in Bronx County. 

We most earnestly urge you to veto this bill. The records of the 
Judicial Council do not disclose any unusual circumstances affecting 
the administration of justice in Bronx County which would warrant 
another County Judge. It is true that there has been an expected in- 
crease in crime in this, as in other counties, but we also have every 
reason to believe that this is a temporary condition which can be met 
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by an adequate and effective use of available man power without a 
permanent increase in number of Judges. 

We refer to one interesting fact revealed by the records of the Judi- 
cial Council. It appears that, for the year July 1, 1945, to June go, 1946, 
there were the following number of criminal trials with proof com- 
pleted in the four County Courts of the City: 


County No. Judges No. Trials Completed 
Bronx 3 m4 
Kings 5 261 
Queens 2 89 
Richmond 1 11 


For the year July 1, 1946, to June go, 1947, the record is as 
follows: 


County No. Judges No. Trials Completed 
Bronx 3 19 
Kings 5 247 
Queens 2 100 
Richmond 1 29 


We realize, of course, that the work of the County Judges includes 
more than is shown by the above quoted statistics. It nevertheless 
indicates that two Judges in Queens have been able to dispose of more 
trials than three in the Bronx. 

The thought is immediately suggested that the Judges from Queens 
and Richmond might be helpful in an emergency. The Richmond 
County Judge who had only 11 trials with proof completed in one 
year and 2g in another, might well be called upon to help out in the 
Bronx if there is a temporary situation there requiring additional man 
power. 

We have noted, within the last day or two, the proposal that the 
recently authorized removal procedure be invoked to vacate a County 
Judgeship in Kings because the incumbent has been physically in- 
capacitated for the last several years with no hopeful indication that 
he will be able to resume his judicial duties before the expiration of 
his term. This proposal was rejected by the Presiding Justice of the 
Appellate Division on the ground that the District Attorney had certi- 
fied to him the aforesaid continuous absence had not interfered with 
the administration of criminal justice in Kings County. The only 
conclusion to be drawn from that statement is that there is one more 
County Judge in Kings County than is needed. 

We believe that inquiry will show that the County Courts of the 
City of New York, including possibly the Court of General Sessions, 
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are over-manned and that, with administrative direction, the work 
of these courts could be more effectively disposed of with fewer 
judges. This is a matter that the Legislature and its Judicial Council 
might well look into and report on to the next session of the Legis- 
lature. 

There has been an unusually strong public reaction against this 
bill in this City. The press has condemned it with great vigor, several 
of the papers having highly critical editorials, not once but several 
times in the course of less than two weeks. Lay organizations have 
also protested, as you are undoubtedly aware. We believe that under 
no circumstances should any such legislation ever be considered 
when it is promoted by a secret bipartisan arrangement primarily for 
the purpose of creating political patronage. 

The Judicial Council was established by Laws of 1934, Chapter 
128, as amended. It is expressly required to inform the Legislature on 
matters of this sort and to make recommendations. It would seem 
to us that proposals such as the one now before you should have 
their origin in the recommendations of the Judicial Council, based 
solely on public need, and not go to the Governor and Legislature as 
the product of private deals based solely on a desire for political 
patronage. 


Respectfully yours, 


GEorGE W. ALGER, ARTHUR A. BALLANTINE, CHARLES C. BURLINGHAM, 
JuLius HENRY COHEN, JACKSON A. DYKMAN, CHARLES E. HUGHES, Jjr., 
SAMUEL SEABURY, WHITNEY NORTH SEYMOUR, KENNETH M. SPENCE, 
ALLEN WARDWELL, BETHUEL M. WEBSTER, IGNATIUS M. WILKINSON, 
PAUL WINDELS, Chairman. 


e@o 


A SUBCOMMITTEE of the Committee on Administrative Law is 
charged with observing and reporting on the operation of the 
Federal Administrative Procedure Act and making recommenda- 
tions from time to time with regard to the Act. As a part of this 
task the subcommittee is attempting to analyze all reported deci- 
sions in which the Federal Administrative Procedure Act has 
been a factor. In addition to this, however, the subcommittee 
would like to have advice from the members of the Association 
as to experiences which they may had or views which they enter- 
tain with regard to the Federal Administrative Procedure Act. 
The members are, therefore, urged to report any experiences or 
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views, either in the past or in the future, to the Committee on 
Administrative Law, 42 West 44th Street, New York City. 


vee 


On MAY 10 the Foreign Law Committee is sponsoring a Sympo- 
sium which will deal with Foreign Funds. Otto C. Sommerich, 
of the Committee, will preside, and the speakers will be Harvey 
Reeves, Henry I. Fillman, Martin Domke, Malcolm Mason, and 
Max Meyer of Amsterdam. Announcements have been mailed 
to the membership. 

°@o 


THREE successful educational ventures were held at the House of 
the Association in April. The Medical Jurisprudence Forum on 
Incompetency Proceedings drew an audience of about two hun- 
dred twenty-five. The Arbitration Demonstration played to a full 
house and was well received by the audience. The lecture and 
discussion of Air Routes Under the Civil Aeronautics Act by the 
former chairman of the Civil Aeronautics Board, James M. 
Landis, was attended by about seventy-five representatives of the 
aviation industry in addition to over one hundred members of 
the Association. 
o@o 


IN APRIL two committees inaugurated the first in what is hoped 
will be a series of lectures in the fields of insurance law and trade 
regulation. On April 27 Milton Handler spoke on Recent Anti-' 
Trust Decisions of the Supreme Court, and on April 19 Raymond 
N. Caverly discussed Disposition of Claims Involving Insurance 
Companies. 

o@o 


THE ENTERTAINMENT COMMITTEE'S Minstrel Show, ‘“‘Wallace’s 
Third Party,” was an unqualified success. The house was sold 
out on all three nights, and the social hour after the show was well 
and long attended. A feature of the performance on the second 
night was a group of songs by John D. Black of Chicago. Mr. 
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Black has for a number of years directed the production of the 
famous “Christmas Spirits” show of the Chicago Bar Association. 
It is impossible to give here due credit to all the members of the 
cast and Entertainment Committee whose talents and hard work 
made the show a success. To Judge Wallace, of course, must go 
again the Association’s special thanks, not only for a good show, 
but for a full measure of good entertainment throughout the 
Association year. 


o@eo 


IN A CAREFULLY considered opinion, written by Presiding Justice 
Peck, the Appellate Division reversed the ruling of the Supreme 
Court in the Bercu case, which is familiar to all members inter- 
ested in the unlawful practice of the law. The substantive ques- 
tion involved was whether the respondent, an accountant, gave 
advice which was in the nature of an accounting service or 
whether it constituted the practice of law. The Court said: 


“The accountant serves in setting up or auditing books, or ad- 
vising with respect to the keeping of books and records, the making of 
entries therein and the handling of transactions for tax purposes 
and the preparation of tax returns. Naturally his work and advice 
must take cognizance of the law and conform with the law, par- 
ticularly the tax law. The application of legal knowledge in such work, 
however, is only incidental to the accounting functions. It is not 
expected or permitted of the accountant, despite his knowledge or 
use of the law, to give legal advice which is unconnected with ac- 
counting work. That is exactly what this respondent did... 

“An accountant may know more about the tax law than some law 
practitioners, just as a labor relations adviser, trust officer or customs 
broker may know more about the law relating to their businesses 
than many lawyers not specialists in the law relating to such business. 
A layman may know a lot of law about a particular subject, upon the 
knowledge of which he may rely at his own risk in his own business. 
He may not, however, set himself up as a public consultant on the 
law of his speciality. If the services of a specialist in some particular 
branch of the law are required, the public must still turn to the bar, 
for all the resources of public protection for which the bar and bar 
standards are maintained. The law specialists offers more and much 
more is required of him for admission to practice than knowledge of 
his speciality. He must have a grounding in the law and a legal educa- 
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he tion and training, must pass examinations in the law and attain 
on, and maintain standards which are imposed by the bench and bar for 
he the protection of the public. 

“The law includes many specialties, perhaps as diverse as special- 
Tk ties in medicine, but they are all related and integrated in the common 
go body of the law, much the same as specialties in medicine are linked 


in the whole body of medicine. One might become informed, and 


“ ; even expert, in some narrow speciality of medicine without the gen- 
- eral training, preparation and experience required for admission to 
practice medicine. Yet we know that only the generally trained doctor, 
grounded in medicine as a whole, has the understanding requisite to 
practice medicine in any of its branches, albeit the laboratories, so 
intimately and vitally connected with medical service, are staffed by 
ice technicians who are not medical doctors. 
ne “Similarly, the law specialist should be trained and grounded in the 
er- law. A thorough knowledge and understanding of basic legal con- 
es. cepts, legal processes and the interrelation of the law in its parts are 
quite essential to the practice of law in any of its branches. Tech- 
ve nicians are needed to serve in bureaus and agencies and in numerous 
or non-legal capacities, but the counsellor licensed and trusted to advise 


the public with respect to the law must be a duly qualified and ad- 
mitted lawyer. We are unable, therefore, to regard the admission of 
accountants, subject to certain qualifications and regulations of the 
Treasury Department and the Tax Court, to practice before those 
agencies, as an authorization to accountants to practice tax law at 
large or as an eradication of the distinction between the lawyer's and 
the accountant’s function in the tax field.” 


The proceeding was brought by the New York County Lawyers 
Association. Gray Williams, Chairman of this Association’s Com- 
mittee on Unlawful Practice of the Law, was of counsel. The 
decision of the Appellate Division marks an important milestone 
in the efforts of the profession to protect the public from un- 
authorized practitioners of the law. 
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The Calendar of the Association 
for May 
(As of April 15, 1948) 
Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Opening of Art Committee’s Exhibition of Paintings, 
Sculpture and Graphic Arts by Members of the Associa- 
tion, 4:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Domestic Relations 
Court 
Meeting of Section on Trials and Appeals 


Dinner Meeting of Committee on Foreign Law 

Symposium on Foreign Funds. Auspices Committee on 
Foreign Law 

Dinner Meeting of Committee on the Surrogates’ Courts 


Annual Meeting of Association and Buffet Supper, 6:15 
P.M. 


Dinner Meeting of Committee on Insurance Law. Lecture 
and Discussion: ““The New York State Insurance Depart- 
ment and Recent Legislation” by Walter F. Martineau. 


Meeting of Section on State and Federal Procedure 
Meeting of Section on Taxation 


Meeting of Committee on Admissions 
Meeting of Section on Labor Law 


Meeting of Library Committee 


Seventh Annual Benjamin N. Cardozo Lecture. “English 
Contributions to Legal Philosophy.” Speaker, Professor 
Arthur L. Goodhart, K.C. Buffet Supper, 6:15 P.M. 


Meeting of Section on Drafting of Legal Instruments 


Meeting of Section on Trials and Appeals 
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The President of the Association 


A number of members have suggested that THE RECORD, which was 
established during Mr. Tweed’s first administration, should mark in 
some special way the close of his three years as President of the Asso- 
ciation. One difficulty about the plan was that Mr. Tweed continues 
to serve as an active member of the Editorial Board of THE RECORD. 
However, it was decided by the Chairman of the Executive Com- 
mittee that his authority was broad enough to authorize publication 
gs, of the material in the following pages without Mr. Tweed’s knowl- 
ia- edge or consent. 

Mr. Burlingham and Senator Pepper were asked to contribute be- 
cause of their intimate knowledge of what Mr. Tweed has done for 
this Association, the American Bar Association, and the American 
Law Institute. The pictures, of course, recall some of the President’s 
activities. The yachting pictures prove that for a part of one summer 
ns Mr. Tweed was free of those activities. It was also planned that there 
should be a brief summary of some of the day-to-day achievements of 
Mr. Tweed’s administration. Then Mr. Tweed’s own letter came in 
and it suggested so much better than anything else the unique con- 
tribution he has made to this Association that it was decided not to 
on tell the story in a less graceful and light-hearted way than Mr. Tweed 
himself has done on this occasion, in his letters to the members, and in 
his annual reports. 

In one of his reports to the Association Mr. Tweed said, “When I 
15 took this job I said I intended to have fun doing it because I thought 
that the only proper spirit in which to tackle any job. That intention 
has been realized. I have enjoyed the work and I value the friendships 


ire I have made. I like to think some of the rest of you have had fun... I 
rt- mean the fun that comes from working together in a common enter- 
u. prise which is accomplishing something.” The members will want it 


known that they have shared in the fun and take pride in the accom- 
plishments. Their best wishes and friendship go out to Mr. Tweed 
in full measure. 


A CREATIVE IMAGINATION 


By C. C. BURLINGHAM 


I HAVE WATCHED the administration of Mr. Tweed from the first 
with keen interest, with ever-growing admiration and with not a 
little pride. I knew that he was a first-chop lawyer, a man of public 
spirit, a good sailor who could carry his liquor, interested in the 
arts and himself a painter of a sort; I knew, too, what a fine job 
he had done as President of the Legal Aid Society; but I confess 
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that I had no idea that he possessed a creative imagination. That 
is what has made him the best President the Bar Association has 
ever had. 

Tweed has remade our House, or at least remodelled it, and 
he has remade or at least reorganized us. There may be a few 
crusty old fellows laudatores temporis acti who think his joie de 
vivre out of place, but they are not required to attend the dinner 
and supper meetings, the exhibitions of paintings and photo- 
graphs, the musicales, movies and theatrical performances and 
the Association Nights that this impressario puts on. In the last 
three years almost seven hundred new members have been elec- 
ted. A new class of auxiliary members has been created, with dues 
of $25, a year, for those young men and women who have not been 
three years at the Bar and so are ineligible for full membership. 
He has transfused Committees with new and young blood and by 
the adoption of a by-law requiring rotation in service he has 
greatly increased the number of members participating in the 
work of the Association. THE RECORD, now in its third year, is not 
a mere bulletin or calendar, but is a means of bringing to the 
knowledge of all the members news of what the Committees are 
doing and also to them and to the Bar and the public many of the 
lectures and addresses given in the House. Many of the Com- 
mittees now meet in the late afternoon and dine together in the 
House, which makes for fellowship. All this and the improve- 
‘ments in lighting, decoration, etc., have made the House an 
attractive resort for the young, many of whom have not yet joined 
clubs. This new spirit which Tweed has created and evoked has 
not lessened but has strengthened the position of the Association 
in the community. There can be no doubt that it stands higher 
with the Bench, the Bar, the Press, the Legislature and public 
officials than at any time in its hisory, except in the fighting days 
in the early ’7os. If we could hold him six years more to match 
the nine years term of his grandsire, William M. Evarts, our first 
President, who can imagine to what staggering heights he would 
carry us! So we let you go, Harry, with sad but grateful hearts 
and with a recommendation to your successor to bind you to us 
by making you a member of the House Committee of our 
Association. 





‘Ihave a high opinion of lawyers. ... They are better to work with or play with or fight with 
or drink with, than most other varieties of mankind.” 








“I am an optimist. There is a heavy ground swell running. The air is humid and the sky 
is cloudy. But the wind is in the west and the barometer is rising. Let us be on our way. 














r way. 
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A CONGENIAL AND CONVIVIAL SPIRIT 


By GEORGE WHARTON PEPPER 


In MY TIME I have known several Harrison Tweeds. All were 
born on the same day and of the same parents and all had that 
great lawyer William M. Evarts as a grandfather. All had had the 
same educational background—St. Mark’s School, Harvard Col- 
lege and Harvard Law School. Naturally enough, they looked 
alike; tall, slender and personable. But here the resemblances 
ended. In all other respects they differed in marked degree. 

One was Harrison Tweed the lawyer. He was fortunate in his 
early legal environment, serving as an assistant in the office of 
Byrne & Cutcheon. There he developed an affectionate admira- 
tion for James Byrne and subsequently became his partner in 
the firm of Byrne, Cutcheon & Taylor. ‘Tweed the lawyer ap- 
peared to be a serious-minded young man who may possibly have 
impressed Mr. Byrne as having no interest in life but the law. 
A hard worker and a diligent student he qualified as an effective 
advocate and a wise adviser. When later he became a member of 
the firm now known as Milbank, Tweed, Hope & Hadley he 
added strength to an organization which had long been in the 
front rank of metropolitan law firms. 

Another of my Tweeds possessed rare social gifts. There was 
never a dull moment when he was in the group. Whenever good 
fellows got together he not only sparkled himself but he made 
others sparkle as well. On such occasions it was.a refreshing ex- 
perience to hear an exchange of pleasantries between Tweed and 
other kindred spirits in the group. Considerations of space supply 
only one of the reasons for not here recording those pleasantries 
in detail. A keen sportsman and a lover of outdoor life he was 
always an embodiment of joie de vivre. He surprised his friends 
by developing unexpected artistic talent. An appreciation of 
color and a rich imagination have resulted in a number of can- 
vases that are really worth while. 

Still another Harrison Tweed displayed executive qualities of 
a high order. Contagious enthusiasm and an infinite capacity for 
taking pains are not often found in combination but he possessed 
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both qualities in marked degree. He had the faculty of interesting 
other people in causes which he had at heart. His work for the 
Legal Aid Society is a significant case in point. 

When the presidency of the Bar Association was tendered to 
Harrison Tweed all of them that I have mentioned at once ac- 
cepted the tender. This, however, caused no embarrassment 
because it was quickly discovered that all of them were merely 
so many manifestations of a single richly-endowed being. The 
new President was accordingly welcomed as a many-sided man. 
He at once proceeded to place at the disposal of the Association 
all the qualities which in combination have made him as effective 
a president as there ever was. Perhaps it was in recognition of 
these plural talents that the two-term convention was found to 
be in his case inappropriate. Three terms seemed few enough 
for so many people merged into one. 

Now that his three terms have ended his administration has 
passed into history as an era of exceptional achievement. As a 
lawyer he has had everything in common with the best of them. 
As a congenial and convivial spirit he has proved that he knows 
how to make social gatherings successful. As a man with a hobby 
he has encouraged the periodic exhibits of paintings by mémbers 
of the Association which have become a pleasing feature of its 
life. As a supreme executive he has been able to administer the 
business of the Association with effectiveness and dispatch. 

- The multiple Tweed had a host of friends before he took office. 
He has kept all of them and has now added a legion of new ones. 
This is much more than can be said of most presidents. 


THE PRESIDENT’S LETTER 


To the members of the Association: 


Almost simultaneously with the distribution of this issue of 
THE RECORD I go out of office. I intended that this should be my 
last appearance in these columns but unfortunately I must take 
up a good deal of space in the June issue to report the activities of 
each of the separate committees. I cannot prepare that report un- 
til the annual reports of the committee chairmen are in. 

This is a short letter but even so I expect only a stalwart few to 
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read the whole of it. So I will say at the beginning what would 
otherwise more appropriately come at the end. I have worked 
hard during my three years of office and have tried to get done 
various things which needed doing. But the Association owes me 
nothing. I have been paid full measure in the currency of fun and 
friendship. And that means that I am in debt to the men and 
women on the staff and on the committees of the Association who 
have given me that fun and their friendship. I hope that they will 
forgive the debt with the same generosity that they created it, 
for there is no way in which I can repay it. Almost to a man they 
have been willing not merely to work, but to work unselfishly, 
enthusiastically and merrily. 

The brunt of the committee work, and that means the brunt 
of the work of the Association, falls on the Committee Chairmen 
except as they are able to inspire members of their committees 
to carry part of the load. And it is a platitude that to inspire some- 
body else to work requires almost as much energy as doing it 
oneself. But neither the chairmen nor their committees could 
accomplish much without Paul De Witt to stimulate and steer 
them. If anybody should ever be rash enough to assert that I did 
something for the Association, let him be sure to mention my part 
in establishing the office of Executive Secretary and getting Paul 
De Witt to occupy it. 

I must, in candor, record three disappointments. One is the 
small number of members who come to the stated meetings. | 
lappreciate that ““Look Ma, I’m Dancin’”’ is more diverting than 
ameeting of the Association. But there are only five stated meet- 
ings so that there are plenty of evenings left for Broadway. The 
odd thing about it is that the most conspicuous absentees are the 
members of the various committees. 

Another disappointment is in the lack of interest which 
younger members of the bar have shown. In the fourteen months 
since the establishment of Auxiliary Membership for those who 
have been admitted for less than three years, only about a hun- 
dred have applied for membership. It hardly seems possible that 
the expense is a serious deterrent, for the cost is only twenty-five 
dollars a year for those of less than ten years’ standing at the bar. 
The cause must be a lack of interest but whether that is the fault 
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of the younger men or of the Association, I cannot say. I can only 
hope that an increase in interest will prove that neither is at fault. 

My third disappointment is in our inability to secure at least 
one thousand Sustaining Members. Sustaining Membership was 
a pet project of mine even before I went on the Executive Com- 
mittee five years ago. From the first I have been convinced that 
the additional revenue from Sustaining Members constitutes the 
hope for the full development of the Association’s possibilities. 
It is obvious that without the present revenue of $39,500 from 
790 Sustaining Members, the Association would be in dire dis- 
tress and compelled to greatly curtail its activities. Even with it 
the budget for next year was balanced with difficulty. We need 
at least two hundred more Sustaining Members. That would 
mean that about one quarter of the Active Membership pay the 
additional fifty dollars of dues. Even that number does not in- 
clude all of those whose success at the bar has been sufficient to 
make it fair and proper to expect this additional contribution to 
the Association and its purposes. 

I would not have mentioned this unpleasant subject if I did 
not feel so very strongly that lawyers have not yet come to realize 
that if our profession is to occupy the position and accomplish 
the good which should be its privilege, there must be a greater 
financial contribution on the part of those who can afford it. 
Lawyers probably give more generously of their time and money 
for charitable purposes than any other group in the community. 
But for some strange reason they customarily concentrate dis- 
proportionately on organizations unconnected with the law and 
give, in dollars at least, comparatively meagerly to bar associa- 
tions, legal aid and other professional organizations. I think you 
will be surprised if you figure that out in connection with your 
next income tax return. 

There is one incident which I might record as a disappoint- 
ment but refuse to. This is the action of the Stated Meeting in 
October 1947 in amending the recommendation of the Judiciary 
Committee that the two candidates for the Supreme Court should 
receive equal designations of highly qualified. The meeting 
by a small margin urged the election of one of them over the 
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other. I might have regarded this as a disappointment because in 
THE RECORD for June 1946 I said: 


“There are others who believe that the Association is 
incapable of reaching and acting on a conclusion based 
solely on the character and the ability of the candidate 
and that its position will be determined by the political 
affiliations of the majority present at the particular meet- 
ing. I disagree with them. I believe that, by and large, each 
member of this Association will take the position which 
he believes to be right. If not, and instead of an association 
of lawyers trying to do the right thing, we are only a lot 
of individuals owing allegiance to political parties, the 
sooner we find it out the better. For then we shall know 
that the Association is merely an organization which owns 
a library and a building in which there can be lectures and 
committee meetings and cocktail parties. The way to find 
out is to make the test rather than to evade it. Personally, 
I am not afraid of the outcome. I believe that the Associa- 
tion will put conscience and pride above politics and 


profit.” 


I refuse to take a pessimistic view of what happened at that 
meeting. A combination of meteorological factors sends an elec- 
tric bolt charged with disruption toa certain spot ata certain time. 
It was some such evil combination of factors and incidents which 
produced the unhappy meeting of last October. But the saying is 
that “Lightning never strikes twice in the same place.”” And there 
is another that “To err is human” to which I will add “But to 
make the same mistake twice is uncivilized.” 

The Association has possibilities of achievement far beyond 
its present ambition. Continuously it is gaining inner strength 
and increasing the speed and power of its progress. No man is 
better equipped with.the character and charm, industry and 
ingenuity, experience and enthusiasm necessary to lead it further 
and faster in the right direction than our next President, Robert 
P. Patterson. The best of luck to him and the Association. 


HARRISON TWEED 
April 19, 1948 








Recent Developments in Constitutional 
and Administrative Law 


By WHITNEY NortH SEYMOUR 


CIVIL LIBERTIES 


As in other recent years, probably the most interesting consti- 
tutional decisions in the 1945 and 1946 Terms of the Supreme 
Court are in the field of civil liberties. A study of the decisions 
and the divisions of the Court is rewarding because aside from 
intrinsic importance, one can see pretty clearly how the Court 
balances competing values and arrives at a conclusion. However 
one may differ as to particular decisions, one cannot help being 
impressed with the learning and the deep earnestness with which 
the Court faces constitutional issues. Now and again, however, 
the length and proliferation of the opinions makes one wish that 
the Court’s current deference to Justice Holmes’ views would 
include emulation of his memorable brevity. 


REGULATION OF GOVERNMENT EMPLOYEES 


The Court passed upon two Congressional attempts to exercise 
regulatory power in the field of the public service. One which 
affected but three employees failed, the other affecting some 
three million government employees was successful. The first is 
United States v. Lovett, Watson and Dodd, 328 U.S. 303, decided 
in June, 1946, where the Court nullified Congressional action 
designed to prejudice three federal government employees. Di- 
rected against the three named employees, Section 304 was in- 
cluded as a rider to the Urgent Deficiency Appropriation Act of 
1943. It resulted from accusations by the Dies Committee and 


Eprtor’s Note: Mr. Seymour, a former chairman of the Executive Committee of the 
Association, has lectured on New York practice at the Yale Law School, has served 
as an assistant Solicitor General of the United States, and has been president of the 
Legal Aid Society since 1945. The lecture which is published here was delivered at 
the House of the Association on February 17, 1948. 
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findings after virtually ex parte inquiries by a Congressional sub- 
committee that the three were guility of “subversive activity” 
and were “unfit” to continue in government service. 

Although not reappointed, the three men continued to work 
for varying periods after the prescribed time without pay and 
they then brought action in the Court of Claims for reimburse- 
ment, where judgment was entered in their favor. The judgment 
was affirmed in the Supreme Court. Mr. Justice Black wrote for 
the Court, While Mr. Justice Frankfurter concurred in a separate 
opinion in which Mr. Justice Reed joined. The Court classified 
the rider as a bill of attainder and seems to have extended that 
concept beyond its historic meaning. 

Mr. Justice Frankfurter and Mr. Justice Reed concurred in 
the result alone, considering that the same result could be reached 
without embarking on doubtful constitutional questions. 

The questions avoided in the preceding case had to be faced 
in United Public Workers of America v. Mitchell, 330 U. S. 75, 
involving the power to regulate the political activities of govern- 
ment employees, embodied in the Hatch Act. There, among 
others, a roller in the federal mint at Philadelphia who was dis- 
charged from government employment, sought to enjoin the 
discharge on the ground, in part, that the Act was in violation 
of the First Amendment. The Supreme Court held that the pro- 
visions of the Hatch Act were a reasonable means by which Con- 
gress could prevent evils flowing from political activities of 
government employees. 

The issues raised brought about a wide split in the Court itself. 
The question which the Court undertook to decide was: whether 
it is within the power of Congress constitutionally to provide for 
dismissal of a classified federal employee, such as the roller in a 
mint, for serving on a party committee and acting as a party 
worker on election day (p. 94). 

The majority of the Court held that this was within Congres- 
sional power and was not concerned, as the dissenters were, with 
the effects of suppression on the individuals involved. Here the 
balance struck, rather unusually, is in favor of “order” rather 
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than “liberty,” but in an area where Holmes, too, long ago, in 
McAuliffe v. New Bedford (1892), had applied the same balance 
against the constitutional right to be a policeman. The dissenters 
pointed out, however, that it was equally well accepted constitu- 
tional doctrine that the liberties guaranteed by the First Amend- 
ment were as close to absolutes as are possible in human society 
and considered that the statute trenched upon constitutional 
rights of government employees. 

It cannot be said, however, that the result in the United Public 
Workers case and the companion Oklahoma case signifies a de- 
termination by the Court to weaken elsewhere protection of indi- 
vidual liberties set out in the First Amendment. An interesting 
contrast is presented by two cases which came up from state courts 
and in which the values to be balanced were, on the one hand, 
freedom of the press and, on the other, the efficiency of the ad- 
ministration of justice. 

Considering the Court’s refusal to interfere with Congress’ 
power where the efficiency of the public service is involved, it is 
noteworthy that the Court went to an almost opposite extreme 
where a cognate liberty clashed with the efficiency of the adminis- 
tration of justice in the states. 

The first of these cases was Pennekamp v. Florida, 328 U. S. 
331, decided in June, 1946; the second was Craig v. Harney, 332 
U. S. 367, decided in May, 1947. No new doctrine was announced, 
but in these two cases the clear and present danger rule which Mr. 
Justice Douglas in his dissent in the United Public Workers case 
advocated as the test applicable there, was applied, and extended 
by the majority to the point of near-extinction of the contempt 
power of courts to punish summarily out-of-court publications. 

The clear and present danger rule which finds its origin in the 
language employed by Mr. Justice Holmes in Schenck v. United 
States, 249 U. S. 47 (1919) was for the first time applied in this 
field in Bridges v. California, 314 U.S. 252 (1941). There, in 
holding that the publications did not constitute a clear and pres- 
ent danger to the efficiency of justice, the Court went so far as to 
say that so long as the publications involved could reasonably 
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have been expected by the judge, the publications could not con- 
stitute a clear and present danger to the efficiency of justice. 

In the Bridges case, the Court had divided. In the Pennekamp 
case, where the same issue was involved, the Court was unanimous 
rather than divided as in Bridges but with three concurring 
opinions by Justices Frankfurter, Murphy and Rutledge. In that 
case, the Florida courts had sustained a summary punishment 
for contempt arising out of two editorials in a Miami paper. 
Holding that there was no clear and present danger, the Supreme 
Court reversed the state court. Concurring, Mr. Justice Frank- 
furter, emphasizing the importance of a responsible free press and 
also the importance of an independent judiciary, showed concern 
with trial by newspaper and the implications of the decisions on 
possible attempts to bring the American attitude into harmony 
with current English restrictions, to which he had already referred 
in dissenting in the Bridges case. 

In Bridges and Pennekamp, neither of the state courts had ap- 
plied the clear and present danger rule. In Craig v. Harney, supra, 
the state court adopted the teaching of the Supreme Court, ap- 
plied the clear and present danger rule, and held: that the publi- 
cation involved was so related to the efficiency of the administra- 
tion of justice that a finding of contempt was proper. Here again, 
however, when considered by the Supreme Court the state court 
was reversed and, as happened in the Bridges case, the Court was 
again divided, with Mr. Justice Jackson, who had been with the 
majority in the Bridges case, joining the dissent in the Craig case. 
Mr. Justice Frankfurter also dissented and was joined in his 
opinion by the Chief Justice. 

In this case, in which Mr. Justice Douglas wrote for the Court, 
the doctrine would seem to have been carried almost beyond the 
extreme, for if there was no clear and present danger of obstruc- 
tion of justice by the circumstances and publications in the Craig 
case, there can hardly be one of that character anywhere. 

That case came up from Texas and grew out of a case in which 
the plaintiff sought to regain from a soldier possession of a busi- 
ness building which the defendant claimed under a lease. The 
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question was whether the lease had been forfeited for non-pay- 
ment of rent. Both inside the court and outside, the proceedings 
were accompanied by strained feelings. The jury which, after 
several refusals to follow instructions, finally rendered a verdict 
for the plaintiff as directed by the judge, asserted that it did so 
under compulsion. Outside the court groups in the community 
were highly critical, and in one way or another expressed their 
disapproval of the judge and his conduct of the proceedings. The 
local newspapers took up the cry. 

After the trial had been concluded, a motion for a new trial was 
made. Meanwhile, before the motion was decided, there appeared 
in the local newspapers vitriolic criticisms of the conduct of the 
judge. His action in directing a verdict was called “arbitrary,” 
and “a travesty on justice.” It was deplored that a layman, rather 
than a lawyer, was sitting as judge. Local citizens were reported 
as petitioning the judge to grant a new trial and that one group 
had labeled his action as a “gross miscarriage of justice.” It was 
said that the judge’s behavior had properly brought down “the 
wrath of public opinion upon his head” and that people were 
aroused because a serviceman was getting ‘‘a raw deal.” 

The majority of the Supreme Court in holding that there was 
not here a clear and present danger to the administration of jus- 
tice, thought that the publications had not kindled a fire which 
constituted ‘‘an imminent, not merely a likely threat to the ad- 
ministration of justice.” It was said that such a threat “must im- 
mediately imperil.” It was also said that “the law of contempt is 
not made for the protection of judges who may be sensitive to the 
winds of public opinion. Judges are supposed to be men of forti- 
tude, able to thrive in a hardy climate.” 

In the spirit of the rationalization employed in Justice Black’s 
opinion in the Bridges caes, in the Craig case it was said that, 


‘‘A judge who is part of such a dramatic episode can hardly 
help but know that his decision is apt to be unpopular.” 


The dissenting opinions were vigorous. Mr. Justice Frankfur- 
ter concluded on the facts that the Texas courts were justified in 
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finding a clear and present danger of subversion of justice and 
that, unless they were, the phrase becomes merely one to cover up 
“a novel, iron constitutional doctrine.” Hereafter, he thought, 
the states could not deal with direct attempts to influence pend- 
ing controversies unless the misbehavior “physically prevents 
proceedings from going on in court, or occurs in its immediate 
proximity.” He pointed out that the impact of such publications 
was to move the judge to do what was urged or to impel him to 
display independence and not give in, rather than to deal with 
the case as the law required. He suggested that it should not be 
necessary to establish how the delicate process of adjudication 
was tampered with. Among other pungent sentences are these: 


“To agree with a principle in principle only to depart 
from it in practice has not been so fruitful of good in the 
world of diplomacy as to suggest its importation into the 
judicial process.” 


and 


“It may well be the deeper wisdom to treat with intelligent 
neglect paragraphs that are calculated and intended to 
influence the disposition of litigation. But the wisdom of 
such wisdom is not the measure of the constitutional 
power of the several States to deal with extraneous in- 
fluence designed to affect the outcome of a particular 
case.” 


The burden of Mr. Justice Jackson’s dissent was that the doc- 
trine was being pressed too far. Analyzing the local situation, the 
fact that the judge was a laymen and recognizing that “the ambi- 
tion of a judge to remain a judge” was neither unusual nor dis- 
honorable, he felt that the majority’s view about the impervious- 
ness of judges gave the press a wrong notion of the right of un- 
restrained attack. He said: 


“I do not know whether it is the view of the Court that a 
judge must be thickskinned or just thickheaded, but no- 
thing in my experience or observation confirms the idea 
that he is insensitive to publicity.” 
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Unless the Court here was willing to recognize freedom of the 
press as an absolute liberty, it would seem that its responsibility 
was to draw a line and to apply the line instead of projecting it to 
infinity. While, of course, there is ample room for difference of 
opinion, it is hard to escape the feeling that in the Craig case the 
publications were over the line and that without weakening the 
“clear and present danger’’ test the Court might well have af- 
firmed. Consequently, the Court may well have to retrace its 
steps if the decision in the Craig case is taken by the press gen- 
erally as carte blanche to have at helpless courts. 


FREEDOM OF RELIGION AND THE PROHIBITION 
AGAINST ITS ESTABLISHMENT 


Both ends of the constitutional mandate with respect to reli- 
gion were examined by the Supreme Court in the 1945 and 1946 
Terms. Two cases, Marsh v. Alabama, 326 U.S. 501, and Tucker 
v. Texas, 326 U.S. 517, both of which were decided on December 
7, 1946, involved activities by Jehovah’s Witnesses. Both tested 
the extent to which individiuals protected by the guaranteed li- 
berty of religion could invade property rights of others. A third 
case, Everson v. Board of Education of the Township of Ewing, 
330 U.S. 1, decided February, 1947 occasioned an exhaustive con- 
sideration by the Court of the constitutional prohibition against 
any law respecting an establishment of religion. Each of the 
three cases divided the Court, as such grave issues usually do. 

In Marsh v. Alabama, the appellant, a Jehovah Witness, at- 
tempted to distribute religious literature in Chicksaw, Alabama, 
a company-owned town. Corporate authorities told her that the 
town was private property and that she would not be permitted 
to distribute her literature. She was also asked to leave and upon 
refusal to do so she was arrested and prosecuted under an Ala- 
bama Trespass Statute, similar to that in many other states. She 
defended on the grounds that her rights under the First and 
Fourteenth Amendments would be violated by such application 
of the State Statute. Convicted in the State Courts, her conviction 
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was reversed. Mr. Justice Black, for the majority, considered that 
although the town was privately owned it was in effect no dif- 
ferent from any other municipality. It was said (p. 509): 


‘When we balance the constitutional rights of owners of 
property against those of the people to enjoy freedom of 
press and religion, as we must here, we remain mindful of 
the fact that the latter occupy a preferred position.” 


In the Tucker case, involving a village owned by the United 
States, the same result was reached. 

The Court’s refusal to dilute a constitutional principle in the 
two foregoing cases was not carried over to the Everson case, 
supra, where it considered the constitutional prohibition against 
“any law respecting an establishment of religion.” In that case, 
a New Jersey statute authorized tax-supported transportation for 
parochial school children by reimbursement to parents for trans- 
portation costs expended. A taxpayer challenged the constitu- 
tional validity of the statute in the state courts. His contentions 
were denied; a majority of five in the Supreme Court holding that 
the statute was valid as a measure serving a public purpose. Mr. 
Justice Black wrote for the majority. The Court here was in 
the role of an arbiter in the struggle by sectarian interests to ob- 
tain public aid for religious education, while at the same time re- 
sisting public regulation. The majority conclusion was strongly 
and persuasively attacked in two dissenting opinions. One was 
written by Mr. Justice Jackson, concurred in by Mr. Justice Frank- 
furter. Both of these justices also joined in the other dissenting 
opinion by Mr. Justice Rutledge who was joined in addition by 
Mr. Justice Burton. 

The opinions represent an interesting example of substantial 
unanimity on the constitutional principle and difference in prac- 
tice. All agreed that the Fourteenth Amendment’s incorporation 
of the First included the “establishment of religion” clause. More- 
over, the dissenters expressed sentiments similar to the majority’s 
understanding as to what the clause meant. In Mr. Justice Black’s 
words, the clause meant at least this: 
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‘Neither a state nor the Federal Government can set up a 
church. Neither can pass laws which aid one religion, aid 
all religions, or prefer one religion over another.” 


But having paid full deference to the importance and meaning 
of the principle, the majority found that these prohibited pur- 
poses were not served by the New Jersey statute. It was reasoned 
that “legislation intending to facilitate the opportunity of chil- 
dren to get a secular education serves a public purpose” in the 
same way that a public purpose is served by social legislation 
granting subsidies and loans to farmers and home owners, and 
that the state, in furtherance of the public welfare, lawfully pays 
policemen to protect children going to and from school or uses 
tax-raised funds to relieve pauperism or compensate for un- 
employment. But one reads the majority opinion with a feeling 
that this approach really begs the question. 

To rely on any of these things, Mr. Justice Rutledge wrote, is 
beside the point, for the “public purpose” argument strips the 
true issue of its religious phase which is ‘the only vital element in 
the case.” Similarly, Mr. Justice Jackson argues that use of tax- 
raised funds for other types of aid does not in the same way jus- 
tify aid in the furtherance of a religion. Other types of aid are ad- 
ministered regardless of religion and the purposes to which they 
are applied are not constitutionally prohibited. 

The great difficulties encountered in finding the line drawn by 
the majority or where it will place the next point is well illus- 
trated by Mr. Rutledge. He enters the caveat that, “This is not 
... just a little case over bus fares.” Transportation where needed 
is no less essential to education than any other element of educa- 
tion, including books, buildings and instruction. Thus, as he 
pointed out, if the issue were solely the furtherance of education, 
there can be “no possible basis, except one of dubious legislative 
policy, for the state’s refusal to make full appropriation for the 
support of private, religious schools, just as is done for public 
instruction.” The success sought by sectarian groups in their 
historically familiar struggle to obtain state aid for sectarian edu- 
cation would then be complete. 





Z 


~ aa 


~~ tara Aaa ox eee oo 





CONSTITUTIONAL AND ADMINISTRATIVE LAW 191 


Mr. Justice Rutledge learnedly and more fully reviews much 
of the same historical background covered by the majority opin- 
ion and concludes that the prohibition against establishment of 
religion is absolute. So concerned was he in emphasizing the his- 
tory that he attached to his opinion the full text of Madison’s 
famous ‘“‘Remonstrance’”’ so that it might be readily available. 

The decision of the Court in the Everson case, has assured the 
continuance of the struggle for public funds for sectarian schools. 
It is no longer a question whether it is legally feasible, for that 
question was affirmatively answered. The question is as to the 
particular benefits which may yet be obtained. The proponents 
in this struggle may, however, yet face an unsought-after di- 
lemma. Aside from the fact that state constitutions and the First 
Amendment of the Federal Constitution may still be invoked as 
affective limitations, the warning thrown out by Mr. Justice 
Jackson that state aid may some day be accompanied by state 
regulation cannot but be of grave concern to those who wish to 
preserve religious liberty intact. 


NATURALIZATION AND DENATURALIZATION 


Two cases, one involving naturalization, the other denaturali- 
zation, required, as between the Government and the individuals 
involved, the balancing of interests all the more delicate because 
on it depends the valuable possession of citizenship. 

In the first, Girouard v. United States, 328 U.S. 61, decided in 
1946, the Court admitted to citizenship a Seventh Day Adventist 
who had declared himself unwilling to take up arms in defense 
of this country, but who was willing to perform any military ser- 
vice which was not “combatant military duty.”” The Court there- 
by overruled three famous earlier decisions. United States v. 
Schwimmer, 279 U.S. 644 (1929); United States v. Macintosh, 283 
U.S. 605 (1931); United States v. Bland, 283 U.S. 636 (1931). 
Emphasizing that the issue was one of statutory construction, the 
Court relied chiefly upon the doctrine and tradition of freedom 
of thought and religion portrayed by Mr. Justice Holmes in his 
powerful and much quoted dissent in the Schwimmer case, and 
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upon the fine review of our traditions of religious liberty in the 
dissent by Chief Justice Hughes in the Macintosh case. It is inter- 
esting that Chief Justice Stone, who had dissented in Macintosh 
and was a great defender of religious liberty, here dissented be- 
cause of his view that Congress had adopted by inaction the ma- 
jority view with which he differed. 

In the second case, Knauer v. United States, 328 U.S. 654, de- 
cided in June, 1946, the primary issue was whether the power 
granted to Congress by the Constitution to provide for naturali- 
zation included the power to provide for denaturalization. Here, 
suit was brought to cancel Knauer’s naturalization on the charge 
that naturalization had been secured by fraud. 

Mr. Justice Douglas writing for the Court reaffirmed the strict 
rule applied earlier in Schneiderman v. United States, 320 US. 
118 (1942) and Baumgartner v. United States, 322 U.S. 655 (1944) 
for the appraisal of evidence in such cases in such a way as not to 
restrict the constitutional freedom of naturalized citizens but, 
after careful review of the facts, found as had not been found in 
either those two cases that the Government had sustained the 
burden of proof by clear, unequivocal, convincing evidence. 

This case clearly establishes the Government's power to effect 
a denaturalization, but when related to the earlier decisions, it 
would seem clear that if there is any doubt on the facts, the in- 
terest of the individual (and thus by the entire class of naturalized 
citizens) and not of the Government will be placed in the pre- 
ferred position. The close scrutiny of the facts by the highest 
court, even with concurrent findings of two courts below, empha- 
sizes the profound concern of the present court with the right of 
free expression. 


SEARCHES AND SEIZURES 


The prohibition of the Fourth Amendment against unreason- 
able searches and seizures was considered on several occasions in 
the 1945 and 1946 Terms with troublesome results. 

In Davis v. United States, 328 U.S. 582, defendant, convicted 
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of the unlawful possession of gasoline ration coupons which were 
introduced against him at the trial, challenged the conviction on 
the ground that the coupons had been unlawfully obtained by 
the Government. 

After arrest for selling gasoline without coupons and above 
ceiling prices, federal agents on the basis of preliminary investi- 
gation visited defendant and charged that he had not sufficient 
coupons to cover the amount of gas sold. In answer, defendant 
claimed that he had additional coupons but refused to open a 
locked room where he left them. Told that he would have to open 
the door and noticing that one agent flashed a light through the 
window, defendant under the impression that the agent was 
attempting to force his way into the room, opened it and deli- 
vered the coupons later introduced in evidence at the trial. 

Convicted in the District Court, the conviction was upheld in 
the Circuit Court of Appeals and in the Supreme Court—but in 
each case upon a different ground. The District Court found 
that although at first defendant refused to turn the coupons over, 
he soon was persuaded to do so without force or threat of force 
and had therefore done so voluntarily. The Circuit Court, on the 
other hand, doubting that consent was voluntarily obtained, did 
not decide the question, but held instead that the search and 
seizure were incidental to the arrest and therefore ‘‘reasonable.” 

While technically affirming the finding of the District Court, 
the Supreme Court put the conclusion of voluntariness primarily 
on the ground that the coupons were not private papers but pro- 
perty of the Government subject to inspection and recall by it, 
and on the additional grounds that the demand was made during 
business hours at the place of business where the coupons were 
required to be left, the nature of the request, and the fact that the 
initial refusal was soon followed by acquiescence in the demand. 
Mr. Justice Douglas wrote: 


“The right of privacy, of course, remains. But, as we have 
said, the filling station was a place of business, not a private 
residence. The right to inspect existed. And where one is 
seeking to reclaim his property which is unlawfully in the 
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possession of another, the normal restraints against intru- 
sion of one’s privacy as we have seen, are relaxed.” 


The force of Mr. Justice Frankfurter’s dissent was directed at 
the majority’s distinction between public and private papers, its 
emphasis on “‘a place of business, not a private residence,” and its 
conclusion that the consent was voluntary. He suggests that if in 
the same way offices of physicians, lawyers, trade unions and busi- 
ness enterprises are not protected, “it would constitute a sudden 
and drastic break with the whole history of the Fourth Amend- 
ment.” His opinion impressively persuades that the majority has 
broken down some of the protection which the Amendment 
affords. 

In Zap v. United States, 328 U.S. 624, a similar result was 
reached as to the legality of a seizure. 

The case with most serious implications for the future is Harris 
v. United States, 331 U.S. 145, decided in May, 1947. There, 
armed with arrest warrants, federal agents arrested defendant in 
the living room of his four-room apartment, and conducted an 
intensive five-hour search of the premises. The object of the 
search was to uncover items such as pens and cancelled checks, 
related to an alleged forgery of a check. In the course of the search, 
however, an envelope marked “George Harris, personal papers” 
was discovered, torn open and the contents were found to be 
draft classification cards and registration certificates. Harris was 
never prosecuted for the forgery but for unlawful possession of 
the cards and certificates. 

In upholding the challenged conviction, the Court divided 5-4 
and through Chief Justice Vinson upheld the validity of the 
search and seizure as incidental to a lawful arrest. It was reasoned 
that neither the objects sought nor those found were merely evi- 
dentiary materials and therefore did fall within the class of ob- 
jects properly subject to seizure. Moreover, the apartment had 
been entered under authority and not for the purpose of a general 
exploratory search. 

Justice Frankfurter, with whom Justices Murphy and Rut- 
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ledge concurred, wrote another vigorous dissent. Justice Murphy 
also wrote an additional separate dissenting opinion, as did Jus- 
tice Jackson. 

Justice Frankfurter in comparing the Davis case, supra, with 
the Harris case, asserted that the former had narrowed the pro- 
tection of the Fourteenth Amendment by extending the concep- 
tion of “public records.” The instant case, he said, permitted 
rummaging through a house without a search warrant. ‘The war- 
rant of arrest was insufficient for the purpose. The relationship 
between the great freedoms protected by the Bill of Rights was 
pointed out: 


“How can there be freedom of thought or freedom of 
speech or freedom of religion, if the police can, without 
warrant, search your house and mine from garret to cellar 
merely because they were executing a warrant of arrest. 
How can men feel free if all their papers may be searched, 
as an incident to the arrest of someone in the house, on the 
chance that something may turn up or rather, be turned 
up? Yesterday the justifying document was an illicit ration 
book, tomorow it may be some suspect piece of literature.” 


It is difficult to resist the conclusion that as a practical matter 
the Court has seriously diminished the protection of the Fourth 
Amendment. Since, however, at least in the Harris case, the re- 
sult was achieved by the least possible majority, the Court may 
re-examine it. 


RIGHT TO COUNSEL 


The several cases involving the right of an accused to counsel 
in state courts decided by the Supreme Court in the 1945 and 
1946 Terms seem to yield a principle no more definite than that 
denial of due process depends upon the circumstances of the 
denial and its effect upon the essential fairness with which the 
accused is treated. Two of these cases in which opposite results 
were reached are illustrative. See Hawk v. Olson, 326 U.S. 271, 
and Canizio v. New York, 327 U.S. 82. 
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Probably the two most important were Carter v. Illinois, 32 
U.S. 173 (Dec., 1946) and Foster v. Illinois, 332 U.S. 134 (June, 
1947), in both of which the Court divided 5 to 4, the majority 
refusing to set aside a plea of guilty in each case. In the Carter 
case, the Court refused to go outside a so-called common law re- 
cord which was made by the state trail court and which recited 
that the court had explained to the accused his right to have a 
lawyer assigned to defend him. 

The Foster decision was the logical outgrowth of the Carter 
case. In it, the majority, again through Justice Frankfurter, 
squarely held that, under the Fourteenth Amendment, an ac- 
cused’s right to counsel in a state court is not co-extensive with 
the right to counsel in federal courts. The federal courts are gov- 
erned by the Sixth Amendment which requires that counsel be 
furnished to an indigent defendant, whatever the circumstances. 
On the other hand, due process of law requires only that a state 
give a defendant ample opportunity to meet an accusation. In 
particular circumstances, assignment of counsel may be essential 
to the substance of a hearing whether or not the defendant pleads 
guilty. Justice Black, writing for himself and for Justices Douglas, 
Murphy and Rutledge, conceded that there was precedent for the 
Court’s decision in Betts v. Brady, 316 U.S. 455, but said: “It is 
the kind of precedent that I had hoped this Court would not per- 
petuate.” 


RELATION BETWEEN FEDERAL AND STATE POWER 


FEDERAL SUPREMACY 


In the area in which national and state power come into con- 
tact, the Supreme Court has continued to aid the march of federal 
supremacy. Illustrative cases include Case v. Bowles, 327 U.S. 92 
(1946), where the Court ruled that a state, in selling timber lo- 
cated on school lands, was bound by the price ceiling authorized 
by the Emergency Price Control Act of 1942; United States v. 
Carmack, 329 U.S. 230 (1946) , where the Court upheld the right 
of the United States to take, by eminent domain, land held in 
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trust and used by a city for public purposes; First Iowa Corp. v. 
Power Commissioner, 328 U.S. 152 (1946), where the Court held 
that the requirement of the Federal Power Act that an applicant 
for a license to construct a power project submit satisfactory evi- 
dence of compliance with state laws was not a condition prece- 
dent to nor a necessary administrative procedure before securing 
a federal license. 

One of the bitterest controversies between the Federal Gov- 
ernment and the states has been the right as between them to 
ownership of a three-mile belt along its coast extending seaward 
from low-water-mark outside the inland waters of the state. In 
United States v. California, 332 U.S. 19, decided in June, 1947, 
the controversy was resolved in favor of the Federal Government, 
over sharp dissents. 


STATE POWER 


Despite the broad application of the Supremacy Clause, the 
Court has not disregarded the constitutional fact that there are 
powers yet reserved to the states. The great leveler of differences 
between national and state power—the Fourteenth Amendment 
—has not been allowed to wipe out all distinctions. Recalling, 
however, the drastic manner in which the Court, in deference to 
freedom of the press, cut down the power of state courts to punish 
out-of-court publications, the pronouncements of the Court in 
another connection that in many aspects the administration of 
justice is largely a local responsibility, to be left to the states, 
shows that the Court recognizes that the Fourteenth Amendment 
still leaves some play to local conceptions of due process. Thus, 
the Court has held that the due process clause of the Fourteenth 
Amendment has not incorporated the Bill of Rights in toto, but 
only so much of it as is, in the words of Mr. Justice Cardozo, “‘of 
the very essence of a scheme of ordered liberty.” Palko v. Connec- 
ticut, 302 U.S. 319, 325 (1937). 

So, when recently, in Fay v. New York, 332 U.S. 261 (June, 
1947), the Court, by a 5-4 decision upheld the constitutionality of 
the New York “blue ribbon” jury system, it refused to employ 
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the Fourteenth Amendment “to impose uniform procedures 
upon the several states.” 

In the same way and for substantially the same reasons, the 
Court reaffirmed the rule of Twining v. New Jersey, 211 U.S. 78 
(1908) and in Adamson v. California, 332 U.S. 46, decided in 
June, 1947, over a particularly acid dissent by Mr. Justice Black 
and others, held that self incrimination, in the form of comment 
on the failure of a defendant to testify in his own behalf, does not 
violate the due process and privileges and immunities clauses of 
the Fourteenth Amendment. Although such comment would 
have violated the due process clause of the Fifth Amendment, Mr. 
Justice Reed in reaffirming the doctrine of federalism wrote that, 
“This construction has become embedded in our federal system 
as a functioning element in preserving the balance between na- 
tional and state power.” 


INTERGOVERNMENTAL TAX IMMUNITY 


Several significant cases fall within the area of the far from set- 
tled doctrine of intergovernmental immunity. In New York v. 
United States 326 U.S. 572 (1946), which involved federal taxa- 
tion of a state-owned business, a majority of the Court seemed to 
be able to agree only with respect to the judgment that the federal 
tax was valid. In all,—four different theories were advanced— 
three in as many opinions written among the six justices of the 
majority,—and a fourth by two dissenting judges. This, despite 
the fact that the Court in granting certiorari had said that it had 
done so because of “The strong urging of New York for further 
clarification of the amendability of a state to the taxing power of 
the United States.” 

The problem was in reverse in three other cases and in all three 
the Supreme Court persuaded by the particulars of each situation, 
upheld the power of the state to tax even where an interest of the 
Federal Government was involved. They are $.R.A. Inc. v. Min- 
nesota, 328 U.S. 80 (1946); R.F.C. v. County of Beaver, 328 U.S. 
204 (1946); Wilson v. Cook, 327 U.S. 474 (1946) . 
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COMMERCE CLAUSE 


The Commerce Clause continues to be an interesting and fruit- 
ful source of constitutional opinion. 


AS A SOURCE OF FEDERAL POWER 


In the field of federal legislation the pervasive applicability of 
the Commerce Power is typified by Mabee v. White Plains Pub- 
lishing Co., 327 U.S. (Feb. 1946), in which the Court upheld the 
Fair Labor Standards Act as applied to employees of a newspaper 
with a daily circulation of 11,000, only one-half of one percent 
of which was out-of-state. But the extent of the Court’s willing- 
ness to recognize the power deriving from the Commerce Clause 
iseven more acutely apparent in the language used by it in North 
American Co.,v. S.E.C., 327 U.S. 636 (1945) and American Power 
and Light Co. v. S.E.C., 329 U.S. go (Nov., 1946). In both cases 
the ‘death sentence” clause of the Public Utility Holding Com- 
pany Act of 1935 was upheld as a valid exercise of the Commerce 
Power as applied to the two companies involved. 

The Fifth Amendment elsewhere also proved a poor device 
for limiting the Commerce Power. In Champlin Refining Co. v. 
United States, 329 U.S. 29 (1946), Champlin resisted the order of 
Interstate Commerce Commission to furnish certain inventories, 
schedules and charts with respect to its pipe line property, on the 
ground that it was a private, not a “common carrier” “engaged 
in” transportation of oil by pipe line from one state to another. 
But the contention failed. 

The Commerce Power also proved an effective regulator of 
morals. In Cleveland v. United States, 329 U.S. 14 (1946), Mr. 
Justice Douglas writing for himself and four other members of 
the Court, upheld convictions under the Mann Act of six Mor- 
mon adherants of polygamy who had transported or paid for the 
transportation of ‘‘celestial wives” across state lines. 

Though the statute under which the defendants were prose- 
cuted proscribes transportation of women and girls across state 
lines “for the purpose of prostitution or debauchery, or for any 
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other immoral purpose,” it was not made to appear that the 
transportation was for an improper motive or for the conduct of 
white slavery. Nevertheless, avoiding reconsideration of Cami- 
netti v. United States, 242 U.S. 470 (and thus showing more than 
usual deference to stare decisis), which involved two amateur 
philanderers who had taken two girls on an interstate week-end, 
the Court explicitly adhered to its holding, “that the Act, while 
previously aimed at the use of interstate commerce for the pur- 
poses of commercialized sex, is not restricted to that end.” Mr. 
Justice Douglas concluded further that polygamy is “a notorious 
example of promiscuity,’—an immoral practice which has “long 
been outlawed in our society.” 

Justices Black and Jackson in dissent would have rejected the 
Caminetti rule as applied by the majority as “‘so dubious that it 
should at least be restricted to its particular facts,” while Mr. 
Justice Murphy warned that “the broadness of the statutory lan- 
guage does not permit us to tear the words out of their context, 
using the magic of lexigraphy to apply them to unattractive or im- 
moral situations lacking . . . the very essence of the crime.” 


AS A LIMITATION ON STATE POWER 


In the important case of Morgan v. Virginia, 328 U.S. 373, de- 
cided in January, 1946, with only Justice Burton dissenting, the 
Commerce Clause was relied upon to declare unconstitutional as 
an undue burden on interstate commerce, a Virginia statute re- 
quiring the segregation of Negroes and whites on buses traveling 
interstate. 

Although recognizing that in the field of transportation where 
Congress has not acted, “a state may validly enact legislation 
which has predominantly only a local influence on the course of 
commerce,” Mr. Justice Reed for the Court pointed out that 
regulation of racial association on interstate vehicles has much 
more than a local influence. 

Several cases affected the power of the states to impose regula- 
tory license taxes. Among them are International Shoe Company 
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v. Washington, et al. 326 U.S. 310; Nippert v. City of Richmond, 
327 U.S. 416; Prudential Insurance Company v. Benjamin, In- 
surance Commissioner, 328 U.S. 408; Robertson v. California, 
328 U.S. 440. 

The final group of Commerce Clause cases involved franchises 
or gross receipts taxes as distinguished from license or regulatory 
taxes, and there the Court has shown a tendency to strike down 
or uphold taxes with rather less regard to economic effect and 
more for application than other recent decisions would have sug- 
gested. Examples are Freeman v. Hewitt, 329 U.S. 249; Interna- 
tional Harvester Company v. Evatt, 329 U.S. 416; Joseph v. Carter 
& Weekes Stevedoring Company, 330 U.S. 422. 


DUE PROCESS AND CONTRACT CLAUSES 


One of the most interesting and unusual applications of the 
due process clause was made in United States v. Causby, 328 U.S. 
256 (May, 1946)—a case of first impression. ‘There, the Court held 
that interferences with respondents’ business brought about by 
low-flying Army aircraft constituted an easement and was an 
unconstitutional “taking” of private property for public use 
under the Fifth Amendment. 

The aircraft took off from and landed at an airport in close 
proximity to the respondents’ chicken farm and passed over it 
at an altitude of approximately 83 feet. The flights, accompanied 
by noise and glare of light, caused respondents to lose sleep and, 
their chickens to die of fright or reduce their laying. Suit was 
brought in the Court of Claims to recover for the alleged taking 
of property and for damage to the poultry business. The Court 
of Claims found that the Government had taken an easement 
over respondents’ property and that the value of the property 
destroyed and the easement taken was $2,000. The Supreme 
Court reversed and remanded so that the lower court which had 
failed to make appropriate findings of fact indicating the precise 
nature or duration of the easement could make the necessary find- 
ing in conformity with the Supreme Court’s opinion. 
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The vigorous dissent of Mr. Justice Black, in which Mr. Jus. 
tice Burton joined, was based primarily upon his concern that 
the Court had indulged in judicial legislation and thereby pro- 
scribed the freedom necessary for Congress to adjust in the future 
the rights of property owners and aircraft operators. 

In two cases arising under the Fourteenth Amendment, the 
Court upheld two state statutes as not constituting denial of due 
process. Asbury Hospital v. Cass County, 327 U.S. 82; Queenside 
Hills Realty Co. v. Saxl, 328 U.S. 80. 

Challenged under the due process and contract clauses, the 
1943 extension of the New York Moratorium Law was upheld as 
a valid exercise of state power in East New York Savings Bank v. 
Hahn, 326 U.S. 230 (Nov., 1945). 


FULL FAITH AND CREDIT 


During the most recent term, the Court decided several cases 
of interest involving the Full Faith and Credit clause, which Mr. 
Justice Jackson has referred to as “The Lawyers’ Clause of the 
Constitution.” Two of these cases involved claims against in- 
surance companies, and by their contrasting results illustrate 
the particular consideration given to the law of the state of or- 
ganization when administration of the affairs of a fraternal bene- 
fit society as opposed to other types of insurance companies is in 
question. They are Order of Travelers v. Wolfe, 331 U.S. 586; 
Morris v. Jones, 329 U.S. 545. 

Other interesting recent cases in this area include N. Y. ex rel. 
Halvey v. Halvey, 330 U.S. 610; Griffin v. Griffin, 327 U.S. 220; 
Industrial Commission of Wisconsin v. McCartin, 330 U.S. 622; 
Cardillo v. Liberty Mutual Insurance Company, 330 U.S. 469. 


ADMINISTRATIVE LAW 


In the cases noted in the last two Terms administrative deter- 
minations have generally survived attack but not so consistently 
as to suggest that they are beyond judicial correction. Examples 
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are some of the tax cases, in two of which, John Kelley Co. v. Com- 
missioner, 326 U.S. 521, and Talbot Mills v. Commissioner, Id., 
decided on the same day apparently divergent results were sus- 
tained because the Tax Court had decided them that way. 

In Estep v. United States, 327 U.S. 114 (Feb., 1946) , and Kraus 
& Bros. v. United States, 327 U.S. 614 (March, 1946), the Court 
reviewed determinations of administrative tribunals which had 
been constituted during the war emergency and whose functions 
were no longer of such paramount importance. In both, the ad- 
ministrative rulings proved vulnerable. 

In other cases, Securities and Exchange Commission v. Chenery 
Corp., 332 U.S. 194 (June 1947), and American Power Co. v. 
SEC, supra, the Court considered and showed its more usual de- 
ference to the concept of administrative finality. 

The related problem of the extent of judicial review was also 
considered in Labor Board v. Cheney Lumber Co., 327 U.S. 385 
(Feb. 1946), where the Court held that the scope of review in the 
federal courts was limited to those matters actually contested 
before the National Labor Relations Board. 

The relation between the administrative and judicial func- 
tions was even better illustrated in United States v. Pierce Auto 
Lines, 327 U.S. 515 (March, 1946) where the Court held that it 
was error under the circumstances therein presented for a spe- 
cially constituted three-judge District Court to remand for re- 
hearing, proceedings theretofore had before the Interstate Com- 
merce Commission. . 

On the other hand, in Ashbacker Radio Co. v. F.C.C., 326 U.S. 
327 (Dec., 1945), the Court displayed no reluctance in setting 
aside a decision by the Federal Communications Commission, 
where the Commission, as found by the Court, had denied an ap- 
plicant a “hearing” provided for by statute. 

So, too, in Social Security Board v. Nierotho, 327 U.S. 358 
(Feb., 1946), where the Court in reviewing a determination under 
the Social Security Act made by the Social Security Board, held 
through Mr. Justice Reed that the Board’s decision was beyond 
the limits permissible for administrative interpretation. 
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In McCauley v. Waterman S.S. Corp., 327 U.S. 540 (March, 
1946), the Court again emphasized the need for exhausting ad- 
ministrative remedies before seeking redress in the courts. 

The same subject was involved in United States v. Ruzicka, 
329 U.S. 287. 

Yet, in Levers v. Anderson, 326 U.S. 219 (Nov., 1945), the 
Court recognized that certain administrative remedies are mere 
procedural formalities not intended as prerequisites to judicial 
review. 


NEW YORK DEVELOPMENTS 


Brief mention should be made of two recent New York cases in 
which the Court of Appeals has perhaps altered previously ac- 
cepted standards of administrative procedure and judicial re- 
view. 

In McCauley v. Waterman S.S. Corp., supra, the Supreme 
Court held that an action for declaratory judgment was pre- 
mature and not proper because it did not accord with the proce- 
dure for review of an administrative tribunal’s determination set 
forth in the applicable statute. In New York Post Corporation v. 
Kelley, 296 N.Y. 178, decided in 1947, the Court of Appeals was 
faced with a somewhat analogous problem. In that case the New 
York State Labor Relations Board, after certain informal “repre- 
sentation” proceedings, had ordered a formal hearing on the 
petition of an organization of news dealers requesting certifica- 
tion as collective barganing representative of certain classes of 
news dealers claimed to be employees of plaintiff corporation. 
Another organization of news dealers had sought to intervene in 
the proceeding before the Board. Plaintiff brought an action for 
a declaratory judgment that the Board had no jurisdiction. The 
Board asserted that the issue was one for determination by the 
Board in the first instance and that plaintiff had not exhausted its 
administrative remedies. The Board thereupon moved for judg- 
ment on the pleadings and summary judgment. Both motions 
were denied,—the Appellate Division and the Court of Appeals 
affirming by a divided court in each instance. 
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Those who regard the preservation of administrative action 
from judicial interference as of first importance argue that unless 
the New York Post decision is confined to its peculiar facts, the 
effectiveness of the system of administrative adjudication will be 
diminished. 

Another alleged new departure was Staten Island Edison Corp- 
oration v. Maltbie, 296 N.Y. 374, also decided in 1947, where it 
was held that a suit to enjoin enforcement of a final rate order of 
the New York Public Service Commission could be maintained 
in lieu of a proceeding in the nature of certiorari. The utility 
brought an action against the Commission to enjoin the enforce- 
ment of the rate order on the ground that enforcement would 
amount to confiscation of property without due process in that 
review by certiorari (the traditional method) was inadequate. 
The Court of Appeals held the action maintainable, four to three. 
The majority found nothing in foregoing decisions of the Court 
of Appeals directly contrary to its ruling in the Staten Island 
Edison case, and relying upon language of the Supreme Court of 
the United States in connection with administrative findings, 
said: 

“There would indeed be a very drastic limitation upon the 
constitutional powers of the Supreme Court of the State if 
it may not enjoin an unconstitutional deprivation of prop- 
erty because of an administrative determination of consti- 
tutional right supported by administrative findings of fact 
believed to be wrong upon a fair consideration of the 
record. The remedy by certiorari proceedings being thus 
limited is inadequate in the protection of constitutional 
right and, in view of the decisions of the Supreme Court of 
the United States, is lacking in due process. Under these 
circumstances the Supreme Court of New York as a con- 
stitutional court may entertain an action for an injunc- 
tion, the statutory remedy by certiorari being inadequate.” 


The dissenting judges saw no necessity to distinguish between 
those cases in which constitutional chailanges to administrative 
rulings were raised and others, urging that to do so was unneces- 
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sary to protect constitutional rights and would encourage abuses, 
and that thereby the effectiveness of the administrative process 
would be enervated. Proof of this criticism is for the future, and 
the Court will undoubtedly find some practical solution if it 
should prove valid. Meanwhile, an interesting analysis and cri- 
ticism of the Court’s decisions is available in Robert M. Benja- 
min’s learned article in a recent issue of the Columbia Law Re- 
view. It seems safe to leave the future development of this field 


of law to the Courts and such outside experts without further 
comment from this writer. 


Ay 
A / 
A 
A ¥ 
Ny 
hy 
A 
A 
x 


ee a es 


Sa ae 
ee ws 


~~ 


re 


ee ee 
<< eS AK 


i a 
a ot a ai 





SK ae 
ora a ee 


é 
4 
4 
\ 
x 

\ 

‘ 
\ 
* 
‘ 


— SS 
4 


- 


> eee 


~~  E 


~ 
<< «x Kae 


= 


SD PP > > ee KA 


<~> 


Committee Report 
COMMITTEE ON ADMINISTRATIVE LAW* 


REPORT ON PROPOSALS FOR A NEW YORK STATE 
ADMINISTRATIVE PROCEDURE ACT 


Following the adoption of the Federal Administrative Pro- 
cedure Act and the adoption by various states of general statutes 
providing for the publication of rules and regulations, governing 
procedures for the adoption of rules and regulations and pro- 
cedures for administrative adjudication, and providing for ju- 
dicial review of administrative determinations, suggestons have 
been made that New York State should adopt general legislation 
of this character. 

This Committee has given consideration to such suggestions, 
and has studied particularly the Model State Administrative 
Procedure Act promulgated in 1946 by the National Conference 
of Commissioners on Uniform State Laws. 

We conclude that neither the Model State Administrative Pro- 
cedure Act nor any similar general statute would be a desirable 
addition to New York State statutory law. We therefore recom- 
mend against any such legislation for New York State. 

Our recommendation is based on a judgment that the statutes 
of New York State and its judicial decisions furnish adequate 
safeguards to private interests and at the same time permit the 
effective conduct of the public business. 

In Sections 36 to 39-a of the Executive Law, New York State 
has adequate statutory provision for the publication of rules and 
regulations. These are presently published under the title “Of- 
ficial Compilation of Codes, Rules and Regulations,” in five 
loose-leaf volumes, with annual supplements. 

In Article 78 of the Civil Practice Act, New York State has an 
adequate general statute covering the judicial review of adminis- 


* This report will be submitted at the Annual Meeting of the Association, May 
11, 1948. 
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trative determinations in cases where specific statutes do not 
provide for special forms of judicial review. 

Administrative procedure in New York State is, in our opinion, 
adequately controlled by judicial decision. This subject is cov- 
ered in detail in the 1942 report of the present Chairman of the 
Committee, as Moreland Act Commissioner, ‘Administrative 
Adjudication in the State of New York.” Judicial decisions since 
1942 have continued to define the procedural requirements of 
administrative adjudication in this State (see, e.g., as to the right 
and extent of cross-examination in quasi-judicial proceedings, 
Matter of Friedel v. Board of Regents, 296 N. Y. 347 (1947), and, 
as to specification of the issues, Matter of 67 Liquor Shop »v. 
O’Connell, 273 App. Div. 68 [ist Dept. 1947]) . 

In view of the generally satisfactory state of the New York 
statutes and judicial authority, it is in our opinion doubly unwise 
to adopt a general statute which, in view of the great diversity of 
the procedures to which it would apply, would necessarily risk 
undue impediment to satisfactory and effective administrative 
action, without conmpensating advantage. Improvement in de- 


tail is, of course, possible, and this Committee intends to give con- 
tinued attention to such problems. 


Respectfully submitted, 


COMMITTEE ON ADMINISTRATIVE LAW 


ROBERT M. BENJAMIN, Chairman 
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“Those who did not stay for the singing by and with Judge Wallace which lasted until after 
midnight may have gained a little sleep but missed a rare treat.” 








“At the same time I believe that a little liquid refreshment and a little laughter .. . help the 
enterprise along.” 
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SmwneEyY B. Hitx, Librarian 


SELECTED LIST OF WORKS ON BANKS AND BANKING 


“That exigencies are to be expected to occur in the affairs of nations, 
in which there will be a necessity for borrowing. 

“That loans in times of public danger, especially from foreign war, 
are found an indispensable resource even to the wealthiest of them.” 


These are extracts from the Report on Public Credit, trans- 
mitted to Congress in 1790. Alexander Hamilton, first Secretary 
of the Treasury, was called from the ranks of the legal profession 
to organize the public finances of this country, and his report has 
significance for us today. Now, as then, international loans affect 
problems of war and peace. 

This list, which includes books and documents on the private, 
as well as the national and international aspects of banking and 
currency, should be useful to the practitioner. 


Aigler, R. W. Cases on the Law of Negotiable Paper and Banking. St. 
Paul, Minn., West Pub. Co. 1937. 1157p. 

Allen, A. M. and others. Commercial Banking Legislation and Control. 
New York, Macmillan Co. 1938. 513p. 

American Bankers Association. Committee on State Legislation, Sub-com- 
mittee on Study of Banking Boards. New York, The Association. 1938. 
62p. 

American Bar Association, Section of Banking and Mercantile Law. Pro- 
ceedings, Reports, etc. Chicago, Am. Bar Assn. 1943-47. 2 pamphlets. 
*American Institute of Banking. Analyzing Financial Statements, with 

Problems. New York, The Institute. 1948. 659p. 

Atkins, W. E. and others. Regulation of the Security Markets. Washing- 
ton, D. C., Brookings Institution. 1946. 126p. 

Ballaine, W.C. Development and Economic Aspects of the Laws Regulat- 
ing Investment of Mutual Savings Banks. Eugene, Ore., The Author. 
1945- 35P- 

Baldwin, W. E. New York Banking Law, Annotated. 27th ed. Cleveland, 
Ohio, Banks-Baldwin Law Pub. Co. 1940. 237p. 

Balogh, T. A. Studies in Financial Organization. New York, Macmillan 
Co. 1947. 320p. 


* Not in the library. 
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Bank and Quotation Record. New York, William B. Dana Co. 1928-48. 
22 vols. 

Bank for International Settlements. Annual Reports. in Federal Reserve 
Bulletin. Washington, D. C., Board of Governors of the Federal Reserve 
System. 1931 to date. 

Bank of England. Charter, Dated March ist, 1946. London, H. M. Sta- 
tionary Office. 1946. 7p. 

Bank of England. Report, 1946-47. London. 1947. 

*Bankers’ Almanac and Yearbook. Montreal, Canada, Thomas Skinner. 
1947. 2100p. 

Bankers’ Law Register. New York, Thomas Ashwell & Co., Inc. 1929-40. 
8 vols. 

Banking Law Journal. Cambridge, Mass., Bankers Pub. Co. 1898-1948. 
65 vols. 

Banking Law Journal Digest. 5th ed. Cambridge, Mass., Brady Pub. Corp. 
1939 with 1942 supplement. 795p. 

Beutel, F. K. Bank Officer’s Handbook of Commercial Banking Law. 
Boston, Mass., Little, Brown & Co. 1939. 388p. 

Bogen, J. I. and others. Money and Banking. grd ed. New York, Prentice- 
Hall, Inc. 1947. 634p. 

Bouteron, J. La Jurisprudence du Cheque, 1865-1937. Paris, Librairie du 
Recueil Sirey. 1937. 571p. 

Bradford, F. A. The Legal Status of Branch Banking in the United States. 
New York, Am. Economists Council. 1940. 32p. 

Bremer, C.D. American Bank Failures. New York, Columbia Univ. Press. 


1935. 144p. 
Bridewell, D. A. Credit Unions. Albany, N. Y., Matthew Bender & Co., 


Inc. 1942. 835p. 

Buren, R. von. La Responsabilite du Banquier pour la Paiement des 
Cheques Faux ou Falsifies. Lausanne, France, Imprimerie Centrale. 1939. 
1gop. 

Cantwell, T. W., Editor. The Banking Law of the State of New York. 
Albany, N. Y., J. B. Lyon Co. 1938. 443p. 

*Chambers, R. J. Financial Management. Sidney, Australia, Law Book Co. 
of Australasia. 1947. 442p. 

Chapman, J. M. and others. Commercial Banks and Consumer Instal- 
ment Credit. New York, Nat. Bur. of Economic Research. 1940. 318p. 

Chorley, R. S. T. Law of Banking. New York, Pitman Pub. Corp. 1938. 
350P.- 

Colbert, J. P. Commentary on Misconceptions Regarding Money and 
Bank Credit. end ed. Dublin, Cahill & Co., Ltd. 1943. 144p. 

Commerce Clearing House, Inc. Federal Banking Law Reporter. 13th ed. 
Chicago, Commerce Clearing House, Inc., 1945. Loose leaf material to 
date. 3 vols. 





* Not in the library. 
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Commercial and Financial Chronicle. New York, William P. Dana Co. 
1870-1948. 167 vols. 

Dodwell, D. W. Treasuries and Central Banks, Especially in England and 
the United States. London, P. S. King & Son, Ltd. 1934. 218p. 

Domke, M. International Loans and the Conflict of Laws. in Grotius 
Society. Transactions. London, Sweet & Maxwell, Ltd. 1938. vol. 23. 

Duke Univ., School of Law. Financing Small Business. 1945. 11 Law and 
Contemporary Problems. 203-427. 

Dulles, Eleanor Lansing. The Bank for International Settlements at 
Work. New York, Macmillan Co. 1932. 631p. 
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